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and included in loan funds. The guar-
antee fee for the loan type will be cal-
culated as follows: 

(A) FO guarantee fee = Loan Amount 
× % guaranteed × (FO percentage estab-
lished by FSA). 

(B) OL guarantee fee = Loan Amount 
× % guaranteed × (OL percentage estab-
lished by FSA). 

(C) CL guarantee fee = Loan Amount 
× % guaranteed × (CL percentage estab-
lished by FSA). 

(iii) The following guaranteed loan 
transactions are not charged a fee: 

(A) Loans involving interest assist-
ance; 

(B) Loans where a majority of the 
funds are used to refinance an Agency 
direct loan; and 

(C) Loans to beginning or socially 
disadvantaged farmers involved in the 
direct Downpayment Loan Program or 
beginning farmers participating in a 
qualified State Beginning Farmer Pro-
gram. 

(e) Promissory notes, line of credit 
agreements, mortgages, and security 
agreements. The lender will use its own 
promissory notes, line of credit agree-
ments, real estate mortgages (includ-
ing deeds of trust and similar instru-
ments), and security agreements (in-
cluding chattel mortgages), provided: 

(1) The forms meet Agency require-
ments; 

(2) Documents comply with State law 
and regulation; 

(3) The principal and interest repay-
ment schedules are stated clearly in 
the notes and are consistent with the 
conditional commitment; 

(4) The note is executed by the indi-
vidual liable for the loan. For entity 
applicants, the promissory note will be 
executed to evidence the liability of 
the entity, any embedded entities, and 
the individual liability of all entity 
members. Individual liability can be 
waived by the Agency for members 
holding less than 10 percent ownership 
in the entity if the collectability of the 
loan will not be impaired; and 

(5) When the loan purpose is to refi-
nance or restructure the lender’s own 
debt, the lender may continue to use 
the existing debt instrument and at-
tach an allonge that modifies the 
terms of the original note. 

(f) Replacement of loan guarantee, or 
assignment guarantee agreement. If the 
guarantee or assignment guarantee 
agreements are lost, stolen, destroyed, 
mutilated, or defaced, except where the 
evidence of debt was or is a bearer in-
strument, the Agency will issue a re-
placement to the lender or holder upon 
receipt of acceptable documentation 
including a certificate of loss and an 
indemnity bond. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007; 73 FR 74345, Dec. 8, 
2008; 75 FR 54014, Sept. 3, 2010; 76 FR 58094, 
Sept. 20, 2011; 79 FR 60744, Oct. 8, 2014; 79 FR 
78693, Dec. 31, 2014] 

§§ 762.131–762.139 [Reserved] 

§ 762.140 General servicing respon-
sibilities. 

(a) General. (1) Lenders are respon-
sible for servicing the entire loan in a 
reasonable and prudent manner, pro-
tecting and accounting for the collat-
eral, and remaining the mortgagee or 
secured party of record. 

(2) The lender cannot enforce the 
guarantee to the extent that a loss re-
sults from a violation of usury laws or 
negligent servicing. 

(b) Borrower supervision. The lender’s 
responsibilities regarding borrower su-
pervision include, but are not limited 
to the following: 

(1) Ensuring loan funds are not used 
for unauthorized purposes. 

(2) Ensuring borrower compliance 
with the covenants and provisions con-
tained in the promissory note, loan 
agreement, mortgage, security instru-
ments, any other agreements, and this 
part. Any violations which indicate 
non-compliance on the part of the bor-
rower must be reported, in writing, to 
both the Agency and the borrower. 

(3) Ensuring the borrower is in com-
pliance with all laws and regulations 
applicable to the loan, the collateral, 
and the operations of the farm. 

(4) Receiving all payments of prin-
cipal and interest on the loan as they 
fall due and promptly disbursing to any 
holder its pro-rata share according to 
the amount of interest the holder has 
in the loan, less only the lender’s serv-
icing fee. 

(5) Performing an annual analysis of 
the borrower’s financial condition to 
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determine the borrower’s progress. The 
annual analysis will include: 

(i) For loans secured by real estate 
only, the analysis for standard eligible 
lenders must include an analysis of the 
borrower’s balance sheet. CLP lenders 
will determine the need for the annual 
analysis based on the financial 
strength of the borrower and document 
the file accordingly. PLP lenders will 
perform an annual analysis in accord-
ance with the requirements established 
in the lender’s agreement. 

(ii) For loans secured by chattels, all 
lenders will review the borrower’s 
progress regarding business goals, 
trends and changes in financial per-
formance, and compare actual to 
planned income and expenses for the 
past year. 

(iii) An account of the whereabouts 
or disposition of all collateral. 

(iv) A discussion of any observations 
about the farm business with the bor-
rower. 

(c) Monitoring of development. The 
lender’s responsibilities regarding the 
construction, repairs, or other develop-
ment include, but are not limited to: 

(1) Determining that all construction 
is completed as proposed in the loan 
application; 

(2) Making periodic inspections dur-
ing construction to ensure that any de-
velopment is properly completed with-
in a reasonable period of time; and 

(3) Verification that the security is 
free of any mechanic’s, materialmen’s, 
or other liens which would affect the 
lender’s lien or result in a different lien 
priority from that proposed in the re-
quest for guarantee. 

(d) Loan installments. When a lender 
receives a payment from the sale of en-
cumbered property, loan installments 
will be paid in the order of lien pri-
ority. When a payment is received from 
the sale of unencumbered property or 
other sources of income, loan install-
ments will be paid in order of their due 
date. Agency approval is required for 
any other proposed payment plans. 

[64 FR 7378, Feb. 12, 1999, as amended at 69 
FR 44579, July 27, 2004] 

§ 762.141 Reporting requirements. 

Lenders are responsible for providing 
the local Agency credit officer with all 

of the following information on the 
loan and the borrower: 

(a) When the guaranteed loan be-
comes 30 days past due, and following 
the lender’s meeting or attempts to 
meet with the borrower, all lenders 
will submit the appropriate Agency 
form showing guaranteed loan bor-
rower default status. The form will be 
resubmitted every 60 days until the de-
fault is cured either through restruc-
turing or liquidation. 

(b) All lenders will submit the appro-
priate guaranteed loan status reports 
as of March 31 and September 30 of 
each year; 

(c) CLP lenders also must provide the 
following: 

(1) A written summary of the lender’s 
annual analysis of the borrower’s oper-
ation. This summary should describe 
the borrower’s progress and prospects 
for the upcoming operating cycle. This 
annual analysis may be waived or post-
poned if the borrower is financially 
strong. The summary will include a de-
scription of the reasons an analysis 
was not necessary. 

(2) For lines of credit, an annual cer-
tification stating that a cash flow pro-
jecting at least a feasible plan has been 
developed, that the borrower is in com-
pliance with the provisions of the line 
of credit agreement, and that the pre-
vious year income and loan funds and 
security proceeds have been accounted 
for. 

(d) In addition to the requirements of 
paragraphs (a), (b), and (c) of this sec-
tion, the standard eligible lender also 
will provide: 

(1) Borrower’s balance sheet, and in-
come and expense statement for the 
previous year. 

(2) For lines of credit, the cash flow 
for the borrower’s operation that 
projects a feasible plan or better for 
the upcoming operating cycle. The 
standard eligible lender must receive 
approval from the Agency before ad-
vancing future years’ funds. 

(3) An annual farm visit report or 
collateral inspection. 

(e) PLP lenders will submit addi-
tional reports as required in their lend-
er’s agreement. 

(f) A lender receiving a final loss pay-
ment must complete and return an an-
nual report on its collection activities 
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